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O mpoekre O630pa cyneOHOH NPaKTHKH IO
HEKOTOPBIM  BOIPOCAM,  CBS3aHHBIM €
IpUMeHeHeM K GaHKaM aJMUHHCTPaTHBHOH
OTBETCTBEHHOCTH 34 HapylieHue
3aKOHOJATENICTBA O  3aliUTe  IIpaB
noTpeOuTeNned MpH 3aKNIOUEHUH KPEAUTHBIX
JOTOBOPOB ‘

VBaxxaeMblii AHTOH AnleKCaHApOoBUY!

IMpexnae Bcero, xoten Obl BBIpasUTh BaM CBOXO NpPU3HATENBHOCTH 33 Ty
Gompmryro paboty, kotopas Obuia mpopenaHa Beicimm ApGurpaxkubiM CyjoMm
Poccuiickoii @enepanuy mo 0606IMEHHI0 Cy1eOHOH NPaKTHKH, CHOPMHUPOBAHHOM
apOMTPaXKHBIMH CyJaMH IO COOTBETCTBYIOIIEH KaTeTOpHU [Iel ¢ Yy4acTHeM
TEepPUTOPHAILHEIX OopraHoB DenepalbHO CIyKOBI 110 HAA30pY B CQepe 3alUThl
npas 1oTpeduTeneil u 61aronolyvns 4eloBeKa, a TakxkKe 3a MPEeOCTaBICHHYIO
npezncrasutensiM PocrorpebHanzopa 19 mas 2011 roma BO3MOXHOCTE NPHUHATH
HENOCPE/CTBeHHoe Yyuacthe B oOcyxaeHun Ha Ilpesmmuyme BAC PO
HOATOTOBIEHHOro Ympasienuem uactaoro npaBa BAC P® mpoekra O630pa
cyne6HOM NpPAaKTUKU MO HEKOTOPHIM BOIIPOCAM, CB3aHHEIM C IPUMEHEHHEM K
0aHKaM aJMHHHCTPATHBHOU OTBETCTBEHHOCTH 3a HapyllIeHHEe 3aKOHOATEIbCTBA O
3alIUTe IpaB IoTpebuTeNell Mpu 3aKIOYeHNH KPEIUTHBIX JOTOBOPOB (manee -
npoext O630pa).

[lockonbKy ONTHMM3ALMs OTHONIEHMH B o6macTh HOTpeGHTeJILCKoro
KPEJUTOBAaHWs HA OCHOBE eIMHOO00pa3usi B NPAaBONPHUMEHEHHHM MMEET OYECBUIHOE
[IPaKTHYeCKOe 3HaYeHHe C TOYKH 3pEHUs OMNpeNeNeHHs HalpaBlIeHHd |

IEPCIICKTUB HaﬂbHeﬁmerO p%BHT]%WWW
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3HaYIMOro cermenta Bcell cdepsl (UHAHCOBBIX ycuyr, PocmoTpe6GHan3op
TI0J1araeT, 9To KOHCONHUAIMsA CUI B Aene oOecrieueHus 3QGEKTUBHOM 3aluThI
COOTBETCTBYIOIMX TIpaB M HMHTEPECOB TIpaxIaH CO CTOPOHBI BIACTHBIX
TFOCYZAPCTBEHHBIX W CyleOHBIX HHCTHTYTOB B HACTOSIEE BPeMs OOBEKTHBHO
HeoOXoauMa.

OrMedas Ty [IO3UTHBHYIO pOJb, KOTOPYIO paHee yikKe ChIrpaid
TlocranoBnenust Ipesumuyma BAC PO ot 17.11.2009 Ne 8274/09 mo pemy Ne
A50-17244/2008 1 ot 02.03.2010 Ne 7171/09 mo meny Ne A40-10023/08-146-139,
0 CYTH, IOATBEPIMBILIHE NOCIEN0BATENBHO OTCTAMBAaEMYIO NMPABOBYIO MO3ULHUIO
PocrnotpeGHaq30pa O IeIoMy Psay NPUHUMNHMATBHBIX BOIPOCOB, KaCAIOIIMXCH
BeJleHHUS HeJ0OpPOCOBECTHBIX NPAKTHUK IO BKIIOYEHUIO OaHKaMH B KPEIUTHBIC
JIOTOBOPEI C TpaXKJaHaMM YCJIOBHH, YIIEMJISIOIMIMX WX 3aKOHHBIE IIpaBa Kak
notpeburenet, MDenepansHas ciyxba IO Han30py B cdepe 3allUTEl NPaB
notpebuTeneil u Glaromomydus 4eIOBeKa BhIpaXaeT YBEPEeHHOCTb B TOM, HTO
BAC P® u ganee Gyzaer mocnenoBaTelieH B MOAX0AaX K BEIOOPY M TOJIKOBaHUIO
COOTBETCTBYIOIIMX MPABOBBIX HOPM IIPU BBIHECEHHH CBOMX BEPAHMKTOB (B TOM
ycIte, IPY YTBEPKAECHUH OKOHYATENbHOM penakimu mpoekra O630pa), y4HTHIBAS
HE3BI0IEMOCTD IPHOPUTETA IPAXKAAHCKUX IIPaB M CBOOO YeIoBeKa. JTO MO3BONMT
TeppUTOPHAIBHEIM OpraHam PocmoTpebHanzopa JeHCTBEHHO H 3¢ (HeKTUBHO
OCYIIECTRIATh [OCYAapPCTBEHHBI KOHTPONIb M HaJ30p B YCTaHOBICHHOH chepe
NeSTENbHOCTH, CBSA3aHHBIM C ofOecredeHreM TpaxIaHaM, KakK OOBEKTHUBHO
SKOHOMMYECKH cl1aboil CTOPOHE B 00SI3aTENBCTBE, COOTBETCTBYIOIMX TAPaHTHH UX
IpaB, YCTAHOBJIEHHBIX 3aKOHOJATEIECTBOM O 3alllUTE IIPaB HOTpeOUTeIIeH.

OnennBas B KOHTEKCTE BEHIIIEU3JIOKEeHHOro npoekt O630pa, PenepainbHast
ciyx0a 1o Hamsopy B chepe 3alUTEl NpaB IOTpeOHMTened M Oaronomy4us
YeJloBeKa CUUTAET HeOOXOMUMBIM JOBECTH CBO€ MHEHHE II0 COACPNAHUIO €T0
otaenpHbIX noyioxeHuit U mpocuT BAC PO npuHATH HX BO BHUMaHHe Hapsany C
3aMEUYaHHUSIMM M [PEJIOKECHUSAMH,  BBICKa3aHHBIMH  IPEJCTABUTEIAMU
Pocnotpe6uanzopa Ha 3acenanuu [pesunuyme BAC PO 19 mas 2011 roga.

o nyukTy 2 npoexta QO630pa.

B coorBeTcTBUM ¢ MmoloxeHHsMH 1. 1 cT. 819 I'paxmaHckoro kojekca
Poccuitckoit ®enepammu (nanee — 'K P®) «mo kpeauTHOMY JOTOBOPY OaHK HIH
¥Has KpEeIWTHas opraHu3anus (KpeauTop) obA3yloTCs MPENOCTAaBUTh ACHEKHBIC
cpenctBa (KpeIWT) 3aeMINUKy B pasMepe M Ha YCIIOBUSX, IPeTyCMOTPEHHBIX
JIOTOBOPOM, a 3aeMIIUK 00s3yeTcs BO3BPATUTh IOIyYEHHYIO NEHEXHYIO CYMMY U
YIJIATUTB IIPOLIEHTEI Ha HEEY.

Takum 06pa3oM, MPOLEHTHI MO KPeIHTHOMY J0roBOPY SIBJSIIOTCH LEHOMH
COOTBETCTBYIOIIEeH (PHHAHCOBOH yC/IyIH.

B 3TOM CBA3M K MPOLEHTaM IO KPEeAUTHOMY JOrOBOPY INPEABSBIAIOTCS
COOTBETCTBYIOLIUE TPeGOBaHMS, B TOM YHCIIE, H3HAYATBHO yCTAHOBJIEHHbIE CT. 424
'K PO, 1. 2 KOTOpOi COAEPXHUT OOLIyIO, T.€. OE30THOCHUTENBHYIO K CYIIECTBY H
cyOBEKTaM KOHKPETHOTO 0053aTeIbCTBEHHOIO IIPABOOTHOIICHHUS, AUCIO3UIHUIO O
TOM, 9TO «M3MEHEHHE I[EHBI T0CTe 3aKII0YEHHUs JOTOBOPA JIOITyCKAeTCs B Clyvasax
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W Ha YCIOBMAX, NMPELYCMOTPEHHBIX JOTOBOPOM, 32KOHOM JIH00 B YCTAaHOBJIEHHOM
3aKOHOM TIOPSIKEN.

Mexmy Tem, Hopmel 1. 2 cT. 10 3akona Poccuiickon ®ejepauny OT 7
despans 1992 r. Ne 2300-1 «O 3amure mpaB OTpebUTENICH (manee — 3axoH Ne
2300-1) hakTHUECKH YCTaHABIMBAIOT HEABHBIN 3alIpeT Ha M3MCHEHHE LIEHBI TOBapa
(pa6oThl, yCIyrH) B HOTPEOUTENBCKUX TPABOOTHOLICHHUAX.

Tax, B COOTBETCTBHH C Ha3BaHHOW HOPMOI (B €€ IPaBOBOW KOPPECIOHICHIMHI
co cr. 8 mwm. 1 cr. 10 3akona Ne 2300-1) mponaser (MCHONHMTENb) 00si3aH
CBOEBPEMEHHO NpH 3AKJIIOYEHHH [O0roBOpa IIPEJOCTABIATH IOTPEOUTENIO
HeoOXOAUMYI0 H JOCTOBEpHYI uHGbopManmio o ToBapax (paboTax, ycimyrax),
06ecIIeunBaIOIIYI0 BO3MOKHOCTh MX NMPAaBUIBHOTO BEIOOpA, B TOM YHCIE LeHy B
py6nsix ® yciaoBas mnpuoOpereHHst ToBapoB (paGor, ycayr), a ImpH
TIPEJIOCTABIIEHAH KPEIUTa - PasMep KpeIuTa, MOJIHYI0 CyMMY, MOAJEKAULYIo
BbIIIATE NOTPebHuTE/eM, 1 IpaduK MOralleH s 3TOH CyMMBI.

Cpemy mpovero yKka3aHHOE O3HAYaeT, YTO LEeHa KPEJUTHOro J0roBopa
IOJDKHA OBITE OIIpeieieHa He TONBKO M He CTOJIBKO B OTHOCHTENIBHOM BBIPaXKEHHU
(B NpOIEHTAX), CKOJBKO B aGCOIIOTHOH JeHexKHOHl cymMme B HalHOHAIBHOH
BaoTe (B pyOIIsx).

TakuM o00pa3oM, eclid B KpEJUTHOM JOrOBOPE COICPKUTCS YCIIOBHE,
mpefycMaTpuBaroniee (Kak 370 ykasaHo B mnpoekre OG3opa) mpu IPOCPOUKE
32eMINMKOM BO3BpaTa 4YacTH CyMMBl KpeIuTa «yABOCHHE IIPOLEHTOB 32
MOJIb30BaHME KPEAUTOM», TO €CThb YABOEHHME ILIEHBI CHAEIKH, TO C Y4YETOM
6yKBAaNEHOrO CMEBICA Takod (OPMYTHPOBKA COOTBETCTBYIOLIME NSHCTBUS
Kpemuropa OyOyT CBHAETENBCTBOBATE 00 OJHOCTOPOHHEM W3MEHEHHH ILIEHEI
JOTOBOpA ¥ HAPYIIEHHH C €0 CTOPOHE! HE TONBKO COOTBETCTBYIOIMX ITONOXECHUH
cT. 16 3akona Ne 2300-1 mo BKIIOYEHHIO B JOTOBOp YCIIOBHS, YIIEMIISIONIETO
npaBa HoTpebuTens, HO U HecoOmoAeHnU Tpebopanuii cT. 10 3akona Ne 2300-1 B
YacTH JOBEJEHUS N0 MOTPeOHTeNs JOCTOBEPHOH MH(pOpPMalMU O IOJIHON CyMMe,
moZTeXKaInelt BBIIJIaTe MO KPEIUTHOMY AOrOBOpY (Takoro poja COOBITHS MOTYT
KBaTMUIMPOBATECS B 3aBUCUMOCTH OT KOHKPETHBIX O0CTOATENBCTB HE TONBKO 110
y, 2 cr. 14.8 Komekca Poccuiickoii ®enepanuy 06 aIMHUHHCTPATHBHBIX
npasoHapymenusx (naiee — KoAIl P®), Ho u mo 4.1 ct. 14.5, ct. 14.7, 4. 1 cT.
14.8 KoAIl P®).

Ognako B mpoekre (030pa YyKa3bIBaeTCs, 4YTO «YCIOBHE KPEIUTHOTO
joropopa 06 yABOEHHH TNPOLEHTOB 33 II0JB30BaHME KPEAUTOM B Ciydae
HapYIIEHHs JOJDKHUKOM IIPUHATHIX Ha ce0s 0043aTeNIbCTB B YaCTH MOBBIIIEHHbIX
NPOLEHTOB CJeAyeT PpacCMaTPHBATh KAK YCJIOBHe 00 OTBETCTBEHHOCTH
AOJI’KHHKA 33 HapyIIIeHHe IEHeKHOro 00s13aTeNLCTBA 10 BO3BpATy KpeauTay.

[MpencTaBnsiercs, 4TO MOXOOHOE YTBEPXICHHE (HEOYEBUAHOE B KOHTEKCTE
BBIMICH3/I0KEHHOr0) Hapaay C BBIBOAOM B IIpednociefHeM ab3ale NyHKTa 2
npoexta OG30pa HUMEIOT ABOSKHH IMOATEKCT M MOLYT TOPOXIATh IPABOBBIC
KOJUIM3UHU B OLIEHKE COOTBETCTBYIOIIETO YCJIOBUS KPEIUTHOrO JOroBOpa, UMes B
BUJy SBHOE CMeIIeHHe B IIOHATUHM «yJABOCHHBIE IIPOIEHTHD) MPOIEHTOB IO
KpeIUTy KaK HeHbl JOroBopa C IPOLEHTaMH, BBIIEICHHBIMM HOpMaMy CT. 395
ct. 811 'K PO B caMOCTOATENBHBIA HHCTUTYT OTBETCTBEHHOCTH 33 HapylICHUE
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JIEHEXHOTO 00s53aTeNbCTBA, a TAKKe € IPOIEHTaMH, IT0J KOTOPBIMH MOXET
NO/pasyMeBaThCs COOTBETCTBYIOIIAs JOTOBOPHAs HeycTolKa (cT. cT. 330, 331 TK
P®).

B sroii cBsisu PocmorpebHagzop mpocut ¢ yderoM nonoxenuid ¢T. 431 'K
P® KOHKpETH3UpPOBAaTh AapryMEHTAlMI0 M TPaBOBYIO CYIIHOCTH BBIBOJIOB,
CHeNaHHBIX B MyHKTe 2 npoekra O630pa, ykasaB IpHM 3TOM B KakO¥ CTeNeHH
aJMUHUCTPAaTMBHOMY OpraHy TIIPH YCTAHOBIEHHH OOBEKTUBHOH CTOPOHBI
aJMHHICTPAaTHBHOTO NpaBoHapymeHus 1o 4. 2 ¢1. 14.8 KoAll PO cienyer cpemu
pOYero y4MTHIBaTh (IPMHEMAarh BO BHHMAHME) MHEHHe IOTepreBIIero
norpebutens (ct. 25.2 KoAIl PO) o ero BocnpusiTHH COAepP:KaHUS (cmbIcaa)
COOTBETCTBYIOIETO YCIOBUS HOroBopa, OykBambHas (OpMYIHPOBKAa KOTOPOTO
MOET OBITH B IIPUHIIUIIE UCTOJIKOBaHA HE OJHO3HAYTHO.

IIpu 3ToM Pocriorpe6Han3op MOAYEPKUBAET, YTO cama no ceGe BO3MOXKHOCTh
HACTYILIEHHS OTBETCTBEHHOCTH HOTPeOHTENS 33 HAPYIIEHHUE €ro 00s3aTeNbCTB 10
JIOTOBOPY C KPEeAUTHOM OpraHu3aliMy He OCIIapuBaeTcCs.

ITo nyukTy 4 npoexra O630pa.

PocriorpebHanzop CUHUTAET OLIMOOYHEIMU IPUBEICHHYIO 31€Ch
apryMEHTAlMI0 CyAa aleUIALUOHHONW WHCTAHIUY, IIOJIOXKCHHYI0O B OCHOBY
o6o6uaromero BbIBOAA 1O NyHKTy 4 mpoekra OG630pa, CyTb KOTOpOro (mpH
6yKBaNTGHOM MPOYTEHHH) MOXET OBITh MHTEPIPETHPOBAHA TaKUM 00pasoM, 4TO
COOTBETCTBYIOIIEE CIIOPHOE YCIOBHE KPEJUTHOrO OroBOpa He HapyllaeT npaBa
norpeduTeieii JIMIIb NOTOMY, 4TO GOPMAILHO He POTHBOPEYHT [OIOKECHUAM
desiepanpHOro 3akoHa oT 2 gexabps 1990 r. Ne 395-1 «O 0aHkax 1 0aHKOBCKOH
nesitensHOCTHY (manee — 3akoH Ne 395-1).

Mexay TeMm, OOBEKTHBHO IIPEACTABIAECTCH, YTO KIFOYEBBIM JJIEMEHTOM
nyukta 4 npoexta OG3opa cpemu mpodero JomkHa Obuta OBl CTaTh NpaBoBas
OLIEHKa TOro OOCTOSATENBCTBA, YTO KaK TAaKOBOE 3KOHOMHMYECKOE COJEpKaHHE
TIOJIHOM CTOMMOCTH KpEIHMTa M caM pacdeT 3TOH CyMMBI IPEIMETOM OLECHKU
(IpoBepKH) B paMKaxX IOCYHapCTBEHHOrO KOHTpOIsA (Han3opa) 3a COOMIOAeHHEM
06s13aTeNbHBIX TPEOOBAHMH 3aKOHONATENbCTBA O 3alllUTE NpaB MOTpeduTeNel He
ABIIETCS, KOO MOHSITHE MOJHOH CyMMBI, NOAJIeKALIEH BbIIIATE NOTpeOUTEIeM
N0 KpeJUTHOMY AOrOBOpY, He aJeKBaTHO B KOHTekcTe 1. 2 cT. 10 3akona Ne
2300-1 noJsHoii crommoctH kpeauta (ct. 30 3axonma Ne 395-1), mpwu
ompejiesieHMd KOTOpOH OaHKM 00s3aHBI PYKOBOJCTBOBATHCS VkazauueMm banka
Poccun ot 13.05.2008 Ne 2008-V «O mopsinke pacuera U JOBEJEHUS 110 3aEMINMKA
- (U3NYECKOTO JULA IIOJHOM CTOMMOCTH KpeIWTa» (3aperucTpupoBaHO B
Munrocte Poccun 29.05.2008 Ne 11772).

B 5Toii CBA3M BONpPOC O TOM, HACKOIBLKO TOT MM MHOH 6aHK cobiromaer
HasBaHHOe VYkazanue banka PoccuM, pPYKOBOIACTBYSCh, TakhUM 00pa3oM,
noyioxxeHusmMu cr. 30 3akoma Ne 395-1 mpum ompezeneHHd COOTBETCTBYIOLIUX
YCIIOBHH [OrOBOpa, He MOKET GbITh «aBTOMATHYECKH NMPHPaBHEH» K BOIPOCY
cobofeHus Ipu 5ToM TpeGoBanuii . 2.cT. 10 3akona Ne 2300-1. Tem Gounee, uro
B mpeambyne Ykazauus Banka Poccum ot 13.05.2008 Ne 2008-V «O mopsiake
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pacyeTra W JOBEACHHSA JO 3aeMINUKa - (DM3UYECKOro JIMLA MOJHOH CTOMMOCTH
KPEMTa» COMEPKUTCS 0coOasi OroBopka O TOM, YTO «HACTOslIee YKazaHWe He
yCTAHABJIMBAET MNPABOMEPHOCTh B3HMAaHHMA ¢ 3aeMINHMKA MJaTexei
(kxommuccewmit), yKa3aHHBIX B HACTOAIIEM YKa3aHHK», T.€. He KacaeTcsl BONpoca, BO
MHOIOM ONpeJeISIIONero B PaccMaTPHBAEMOM KOHTEKCTE CYyTh NpeTeH3Hi
norpeburesieii kK GaHKaM NPH onpeleJIeHHM CyMMbI, MOAJIeKallell BbIIIaTe
0 KPeAHUTHOMY AOTroBOpY (JaHHOE 0OCTOATENECTBO HAILIO CBOE OTPaXEHHE, B
JacTHOCTH, B IIOCTAHOBJIIEHHH BToporo apOHTpa)cHOro amne/UIAIHOHHOrO cyaa
ot 27.10.2010 o geny Ne A31-5195/2010).

Ha npakTeke 3TO CpeAd NpPOYEro BBIpaXKAaeTcs B TOM, 4YTO, He cobJiogas
COOTBETCTBYIOIINE UMIIEPaTHUBHBIE TpeOOBaHHs 3aKOHOJATENBCTBA O 3alUTe MpaB
noTpebuTeNel, ycTaHOBIeHHbIe HOpMaMH M. 2 ¢T. 10 u ¢T. 16 3axona Ne 2300-1,
KpeJUTHBIE OpTaHM3alliM, NMPABOMEPHO NpPHBJEKaeMble B CBfI3H € 3THM K
aAMHHHCTPATHBHOH oOTBeTcTBeHHOCTH mo 4. 2 cr. 14.8 KoAll PO,
OIHOBPEMEHHO MOIYT He SIBJATbCH HAPYIIHTENsAMM IIOpsAAKa pacyera H
JIOBECHNS OO 3aeMINuKa - (U3MYEeCKOro JUNa IIOJHOM CTOMMOCTH KpEJWTa,
ycra”oBieHHoro bankom Poccun.

Hcxons U3 3T0ro, H3oXeHHoe B myHKTe 4 mpoekTa O630pa penieHne cyna
aneIsIUOHHONM MHCTAHIMK, CTaBllleé OCHOBOM HE OYEBUIHOIO BBIBO/AA, HeE
OTpa’kaeT BeCh CHEKTP CJOKHBILNeiicsi cyle0HOH NpaKTHKe MO CXOAHLIM
neaam. IIpu stom PocmoTrpe6Ham30p BHOBb OTMEYAET CBOKO IMPHBEPKEHHOCTH
NPaBOBOM TO3ULIUK O TOM, YTO NPHMEHUTEIHLHO K JOJITOCPOYHBIM KPEAUTHBIM
JOTOBOpaM ¢ y4acTHeM MOTpeOuTeneil, B TOM YHCIe, MIIOTEYHEIM (TeM Goiee
KJIACCH(QUIMPYEMBIM KaK IOTOBOpP INPUCOEAWHEHH:), BONPOC OAHOCTOPOHHErO
H3IMEHEHHs] €ro YCJIOBHA B CBfi3H € CYIIECTBEHHBIM H3MEHeHHeM
06CTOATENLCTB A0KeH paspemarbes B nopsike cr. 451 I'K P®, a He 3a cuer
AKOOBI JOrOBOPHOTo (TI0 BOJIE CTOPOH) CTPEMIIEHHS «3apaHee y4ecTh BO3MOXKHBIE
pruckm». K ToMy e, 0 CMBICITy OCHOBOIIOJIAralOIX HOPM, YCTAHOBJIEHHBIX II. 1
cr. 2 'K P® cooTBeTCTByIOIIME PHUCKU OT HM3MEHEHHS CHUTyalldd Ha DBIHKE
U3HAYAILHO HECET CyObeKT NMpeANnPUHNMATEIbCKOH 1eITeTbHOCTH.

ITo nyHkTy 6 npoexta O630pa.

PocnioTpeGHan30p MOAMEp)XABaeT OCHOBHYIO DENAKIMIO JaHHOIO IYHKTA,
MPU3HAIOIIYI0 HeJOMYCTUMBIM BKIIOYEHHE B KPEAUTHBINA JOrOBOP YCIOBHS O TOM,
«4TO CHOpPLI MO HCKY 0aHKa K 3aeMINHKY-TPakKIaHMHY PaccMaTpHBAKOTCS
CYIOM IO MeCTy HaXOKAeHHs DaHKa».

OnHoBpeMeHHO PocrmoTpeGHan30p cuuTaeT HEOOXOAUMBIM IPHBECTH Oojiee
moApoGHO CBOIO INPAaBOBYIO ITO3ULHIO IO YKa3aHHOMY BOIIPOCY, CYTh KOTOpPOii
CBOIHUTCS K HIDKEH3IIOKEHHOMY.

3aKOHOAATENBCTBO O 3allUTE MpaB NOTpebuTeneil peryiaupyeT OTHOLIECHHMS,
BO3HMKAIOIME MEXIy MOTPeOUTeNIMA W H3TOTOBUTEISMHM, HCIIONHUTEISMH,
IIPOJABLIAMHY [IPH [POJaXke TOBapOB (BBINOIHEHNHM paboT, OKa3aHUU YCIIyT), B TOM
YHCIIe YCTAHABJIMBAET MEXaHU3MBI 3all[UTHI NIPAB U 3aKOHHBIX HHTEPECOB CTOPOH
HOTPeOUTENBCKUX CAEIIOK.
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IIpu sToM coracHO mosoxeHusM 1. 1 cT. 1 3axona Ne 2300-1 oTHomIeHus B
ob6nacTH 3amMTE IpaB notpebuteneil perynupyrorcs nonoxenusmu 'K PO u
cobcrBenHo 3akona Ne 2300-1, a Taxke ApyruMu (eepanbHBIMEA 3aKOHAMU U
IIPUHAMAEMBIMA B COOTBETCTBHM C HMMU HMHBEIMM HOPMATHBHBIMH IPaBOBBIMH
axramu Poccuiickoit @enepanuu.

ITo cmeicity 4. 3 cr. 55 Koncrutyuun Poccuiickonn ®enepariuu cBobona
rpaXJIaHCKUX MPABOOTHOLIEHNWH He SBIseTCsS abCONIOTHOM M WMeEeT TpaHHIbI
IpPUMEHEHWs, YCTAHOBIIEHHBIE  (QefepalbHBIM  3aKOHOM, B YacTHOCTH,
noJI0XeHusaIMH 11. 4 cT. 421 I'K PO.

[TorpebuTensM, Kak ciaboi CTOpOHE B OTHOIIEHMSX C XO3SHCTBYIOIIUMH
CyOBEKTaMH, OCYINECTBISIONMMH IEATeNIbHOCTh Ha IHOTPEOUTENLCKOM DBIHKE,
3aKOHOM WJIM B YCTAHOBJIEHHOM HM IIOpAJKE MpeNOCTaBjIeH pan npedepeHumii. B
YaCTHOCTH, B3aMMOCBSI3aHHBIMH IMONToKeHusIMH 1. 4 cT. 421 TK PO u n. 2 ct. 17
3akona Ne 2300-1 morpebutensM NPeNOCTABIEHBl IOIOJHUTENbHbBIE MpaBa IO
NOPAAKY peanu3aly KOHCTHTYLHOHHOTO TIIpaBa Ha cCyAeGHyro 3amury,
HAJIATalolIe COOTBETCTBYIOIME OrPaHWYeHUs Ha JEHCTBUSA  IPOJABLOB
(M3roTOBUTENEH, HCTIONHUTENEH) IPH 3aK/IIOYEHHHU TOTPEOUTENBCKUX CHETIOK.

I[Tpu peanmu3anyy xe papa MoTpedUTeNe Ha albTepPHATUBHYIO IOACYAHOCTD,
B II€JJOM YCTAHOBJIEHHYIO TONOXeHUsMH 9. 7 CT. 29 I'paxmaHckoro
npoueccyaisHoro koxgekca Poccuiickoit ®enepamuu (manee - I'TIK P®),
HeOOXOIUMO  YYMTBIBATE TO  OOCTOSITENBCTBO, 4YTO  cdepa  JAeHcTBUA
3aKOHOJATENBCTBA O TPaXKJIaHCKOM CYAOIPON3BOJICTBE OIIpeeNeHa HOpMaMH CT. 1
I'TIK P® u yxe mo 3Toil MpPUYHHE I0J] «CTOPOHAMH», YIIOMHHAEMBIMU B CT. 32
I'TIK P®, MoryrT moHHMaThcs TONBKO MPOLECCYalbHBIE CTOPOHBI - HMCTEL H
otBeturK (4. 1 cr. 38 I'TIK P®). YkazanHoe, mo MHeHUIO PocnorpebHaazopa,
o3Hauaer, yto [TIK P® ampuopu He MOXET perylupoBaTrh ITOBEIACHHE CTOPOH
00sa3aTensCTBeHHRIX  NpaBooTHomeHu#t (ct. 308 I'K P®) rpaxpmaHckoro
3aKOHOJATEIECTBA, OCHOBAHHEIX HA JIOTOBOPHBIX OTHOIICHUSX MEXIY HUMHU (CT.
307 TK P®), BO3HHKAOUIMX BHE PaMOK CYAOIPOU3BOJCTBA (B YaCTHOCTH, M0
obpalneHus B Cyn).

Takum 06pa3oM, B COOTBETCTBUM C MojoxeHHsAMH 1. 4 cr. 421 'K PO
CTOPOHEI MOTPEOUTENBCKON CETKU HE BIIPAaBe CBOEH BOJIEH YCTaHABIWBATh MHBIE
IpaBUIia, OTIIMYHBIE OT NEPEYNCICHHbIX B II. 2 ¢T. 17 3akoHa Ne 2300-1.

B Toli e ImpaBOBOWl JIOTHKE CIEAyeT pacCMaTpuBaTh M BOIPOC O
BO3MOXXHOCTH W3MEHEHHsS KpPeIWTHBIM JOroBOpOM oOIlero IpaBuia O
nojicyAHocTd, ycranosieHHoro ct. 28 I'TIK PO, B Tex ciyd4asx, xorga 6aHK, mo
CYTH, BMEHSIET IPa’kIaHNHY-N0TPeONTE/II0 ABHO 00pEeMEHHTEILHYIO /IS HEro
00S13aHHOCTHb CYAHTLCS B Ka4YecTBe OTBeTYMKA ¢ 06AHKOM HCKJIIOYHTEILHO MO
MeCTY HAXO0KAeHH MOCJIeHEro, a He M0 MeCTy CBOEro *KHTeJILCTBA.

Mo nyukTy 7 npoekra Q030pa.

ITo Muenuto PocriorpeOHan3opa, B KOHTEKCTE OOILEro COAEP:KaHUs JaHHOIO
IIyHKTa HEOOXOJMMO YTOYHHThL BHIbl YNIOMHHAEMOro B HEM CTPAXOBaHHS
(ucxoms w3 nonoxeHuid 1. 48 'K P®), umest B Buay, 4TO 3aCTPaxoBaTh CBOIO
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’KH3Hb U 310POBbE rPaKIaAHNH-32eMIIHK B KAYECTBE CTPaxoBaTelis 1o A0roBopy
angnoro crpaxoBanns (ct. 934 I'K P®) MoxxeT B IpUHIIKIIE UCKITIOYUTENBHO NIPU
HalM9dd €ro cOOCTBEHHOro BOJIEH3BSIBJIEHHs (KOTOpOe HEe IIpearnojaraer
mo6oro poaa NOHYXXIEHHE U3BHE — CM. B 3TOH CBA3H HH(OPMANHOHHOE MHCBMO
Poccrpaxunagzopa ot 22.11.2010 Ne 8934/02-03 «Ilo Bompocam JIMYHOrO
CTPaxXOBaHHS 32eMIIHKOBY).

B oroif CBS3W camMa BO3MOXHOCTh KPEAWTHOW OpraHu3aluu OBbITh
BEIrolonpHoOpeTaTe/ieM 10 JOrOBOPY JHYHOI0 CTPAXOBAHHS IPa’KAaHUHA B
TOH CUTyalllH, KOTa CTPAXOBbIM CJIy4aeM B TAKOM JOroBOpe Ha3BaHO HMEHHO
npuYHHeHHe BpeJa KH3HH WJIH 3A0POBbI0 HEMOCPEIACTBEHHO CTpaxoBaTelisi-
3aeMINMKA, BBEIJaBaeMas 3a «Mepy IO CHIXKEHHUIO PHCKa HEBO3BpaTa KpeauTay,
nake OpU AEKIapupyeMOil BapHMaTHBHOCTH B IMOJXYYE€HHH TOrO K€ KPeAUTHOrO
npoaykra 6e3 COIMYTCTBYIOUIEH yCIYrH B BHIE «JOOPOBOJIBHOIO» CTPaXxOBaHHUS
)KU3HM W 3IOPOBBS, M3HAYATbHO HE TONBKO HE BBIMTIAIUT IPaBOMOYHOM, HO H
CONEPKUT BCe INPU3HAKM HABA3BIBAHMS 3aEMINUMKY COOTBETCTBYIOLIEH YCIyru
CTpaxOoBIIHKa.

C yueroM Ha3BaHHBIX OOCTOSTENECTB B KaXKAOM Clydae OOpEMEHEHMs
CTpaxOBaHHEM KPEAUTHOTO JOrOBOpa € 3aEMIIMKOM HEOOXOnUMa mpoBepKa Beex
¢aKTOpOB, COMYTCTBOBABIIMX 3aKIIOYEHHIO KaK CaMOT0O KpeJUTHOro J0roBopa (B
KOHTEKCTe cobmonenus GaHkoM TpeGopanmii cT. 16 3akona Ne 2300-1), Tak u
JIOrOBOpA JINYHOTO CTPaxOBaHMS B MOJB3Y JIMLA, HE SBISIOLIErOCsS CTpaxoBaTeIeM
(ct. 934 TK PO).

Onnako B epBY10 ouepeab o0paniaeT Ha ce0 BHUMaHHE TOT (haKT, YTO
cleJaHHBI B NYHKTe 7 mpoekTa 00630pa oOWHH BBIBOA _NpPAMO
NPOTHBOMOJIOKEH CJAOKHBIIEHCA Ccy1e0HOH NMpaKTHKE U COOTBETCTBYIOUIEH
no3unuu_BAC P®, orpakeHHO#, B YacTHOCTH, B_ompefeqeHHH cyaeOHOi
koJuierd _Buicimero Ap6Gutpaxnoro Cyaa Poccuiickoii ®Pepepaunn or 235
ssasaps 2008 r. Ne 18033/07 mo xesay Ne A04-1931/07-5/109.

Cormacao 3toMmy ompepenenuto komerus cyaeit BAC P®, paccMmorpes
3asBieHne OAO «AMypcKOe UIMOTEUHOE areHTCTBO», He HAIllJIa OCHOBAHHH 115
nepecMOTpa B MNOpsiiKe HaA30pa CyJeOHBIX aKTOB, paHee BBIHECEHHBIX
ApOUTpaKHBIM CyAOM AMYpcKoil 00/acTH, ane/UIIHOHHOH HHCTaHIHeR
ApOuTpaxknoro cyna Amypckoi obinactu m @exepaidbHbIM  apOHTPAKHBLIM
cyaom /laibHEBOCTOYHOr0 OKpyra B OTHOIUIGHUHN OCIIapUBABIIEroCs yKa3aHHBIM
IOPUIAYECKAM JIHIIOM TIOCTaHOBIEHHS YrpasieHus PocmorpebHanzopa no
AMypcko#t o0J1acTd O NPUBIEYEHHH 3TOH OpraHU3allMM K aJMHHHUCTPaTUBHOM
OTBETCTBEHHOCTH 110 4. 2 cT. 14.8 KoAIl P® 3a BximtoueHHe B JOroBop 3aiima
YCIIOBHH, yIIEMIIIOIIUX 3aKOHHBIE IpaBa MoTpeduTenei.

Tem campiM ObUla HE TOJBKO NOATBEepXJAeHAa NpPABHJIBHOCTL H
000CHOBAHHOCTL TMPABOBOH MNO3HIMH H COOTBETCTBYIOINEr0 peIUIeHHS
TeppUTOpHAaJbHOro oprana PocnmorpeGuaa3opa, HO H  3aKOHHOCTh
nocranoBjienuss PAC JJansHeBocTounoro okpyra or 25.10.2007 Ne @03-
A04/07-2/4432 no aeay Ne A04-1931/07-5/109, GyxBaybHO yKa3aBIIEro, YTO €CIIH
«UCX005 U3 YCIOBUU 002080pA, UNONCEHHLIX 6 WNYHKmMAx ..., 3aumooasey
obycnaenueaem 3aKknoueHue 002080pa 3aima 00A3aMeENbHbIM  3AKITOYEHUEM
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002080pa CMPAX08AHUSL HCUSHU U MPYOOCNOCOOHOCMU 30eMUUKA, 6 MO BDEMS KAK
06A3GHHOCMb 3aeMWUKA NPU 3MOM CHPAXoeams C80H JICU3Hb U 300p06be He
npeodycMoOmpeHa 3aKOHO0AMENbCMBOM.....

...COeNaH NpasUlbHLILL 6bI600 O MOM, YMO YCIO6UA 002060pa 3QUMa,
codepocawuec 8 NYHKMAX ..., YWEMAAIOM YCMAHOBAEHHble 3AKOHOM npasa
nompebumensy.

Ilo nyukTy 8 npoexktra O630pa.

B 1memoMm, moaaep)xuBas CHIeNaHHBIH B JaHHOM IIyHKT€  BBIBOJ,
Pocnotpe6Han3op B TO 3Ke BpeMs oOpallaeT BHMMaHHME Ha HEOOXOAUMOCTEH
YTOYHEHHUS ero OTAEIBHBIX MOJIOKEHHH.

Tak, u3 mpeamnocienHero abzauna cienyeT UCKIIOYUTH yIIOMHHAHHE CT. 25
3akoHa Ne 2300-1, mOCKOJIBKY Ha3BaHHAS HOpMa PETYIHpYET B COOTBETCTBYIOLIECH
YaCTH MCKIIIOUUTEIBHO OTHOILIEHHS, OCHOBaHHbIE Ha JOTOBOPE PO3ZHUYHON KYILIH-
NPOJaXK¥ MEXAY IMpONAaBLOM M MOTpeOHTeNeM, a He MPaBOOTHOLICHHS MEXY
MCIIONIHUTEJIEM U TIOTpeOUTeNeEM IO JOTOBOPY BO3ME3IHOIO OKa3aHHUs yCIIyT.

ITpu sTOoM cchulKy Ha cT. 32 3axonHa Ne 2300-1 menecooGpasHO IOMOJHUTH
onHoBpeMeHHOM cchutkoi Ha m.1 c1. 782 I'K P®, a camo mepBoe mpeanoxeHue
IpeanocieqHero ab3ana OTKOPPEKTHPOBATh, MCKIIOYMB M3 €ro TeKCTa, He
coryacyromeecs ¢ nonoxenusmu cr. 32 3axona Ne 2300-1 u m.1 ct. 782 I'K PO
YTBEpPHKAEHUE TOTO, YTO IOTPeOUTeIb UMeET IPaBO B TEUEHHUE HEKOMOpo2o (KaK
Npasuio, He3HAYUMENbHO20) nepuooda epemeny ¢ MOMEHTA 3aKITIOYSHHUS. JOroBopa
¢ ... (MCHIONHHUTENEM) OTKa3aThCs OT HCIOJIHEHHS JOTOBOpa 0Oe3 Kakux-nubo
He2amugHuIX 0N cebsi NOCIe0CmBU. .. ».

Kpome toro, Pociorpe6uanzop npocut BAC P® f1omoaHHUTE JaHHBIA ITyHKT
pe3loMHUpYIONIMM  OOHIMM  pa3bfCHEHHEM TOr0, UYTO 33 pealu3alHio
(BO3MOXXHOCTh peaiu3aliy) [oTpeduTeneM CBOEr0 NpaBa, YCTaHOBJIEHHOIO
3aKOHOM, Ha HEro B TPHHIMIE He MOKeT OBITh HAJIOXEH KOHTPAareHTOM IIO
norosopy mrpad (mewus, Heycroiika), onpexnensemslii Hopmamu I'K PO kax cnoco6
obecrneyenns HUCNOJHEHHs 00513aTesibeTBa (YKa3aHHOE aKTyaJIbHO TAaKKe W JJIs
nyHkra 9 npoexra O630pa).

IIo nyukTy 13 npoexkra O0630pa.

ITo naHHOMY IyHKTY PocmorpeGHam3op cuuTaer HeoOXOAUMBIM MOAPOOHO
H3JIOKHTh CBOIO IO3ULHUI0O U NPEACTaBUTh apryMEHThl B MNO0Jb3y NPH3HAHHA
NPOTHBONPABHOI  CJIOXKHMBINEHCS MNPAaKTHKH YCTyNKM OaHKaMH 1npaB
TpeGOBaHHii 10 KpPeIUTHBIM [OroBOpaM ¢ TrpakIaHaAMH-3aeMIIHKAMH,
IOCKOJIBKY TakKas [IpaKkTHKa B KOHTEKCTe HIDKEU3JI0XKEHHOTO, II0 MHEHHIO
PocnorpeGHan3opa, IBHO yIleMIIsieT 3aKOHHbIE IpaBa oTpebuTenei.

Tak, He ocrapuBas ¥ He OIPOBEpras B LIEJIOM COOTBETCTBYIOIINE JUCITOZUIIUN
rn. 24 TK PO, szakpemmsronpe oflque NpUHIUINB W IIpaBHja IIPABOBOIO
peryJMpOBaHus TPaKAAHCKUX OTHOIICHWH, CBA3aHHBIX C IIEPEMEHOH Jula B
00513aTeNLCTBE, H3HAYAIBHO CHOPMYIMPOBAHHEIE 0€30THOCHTEJILHO K CYIIECTBY
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KOHKPETHBIX 00513aTeJIbcTB H 10 JTOM MNpHYMHE He YYHTbIBaKoLIHe
0CO0EHHOCTH TNPABOOTHOIIEHHH CTOPOH 10 KpPEAUTHOMY JOroBopy H
CONyTCTBYIOIIHE JAHHOMY oGcTosiTeIbeTBY (hakTophl, PocmorpeGHanzop
CUHMTAET, UTO mepeada GaHKOM IpaBa TPeOOBaHUS JONTra ¢ 3aeMINuKa (TeM Gonee
IpA HAJMYUK CIIOpa O HAIWYUM JOJra MEXIY MEePBOHAYAIBHBIM KPEIUTOPOM H
3aEMIIMKOM) pa3jMYHBIM HeOaHKOBCKUM OpPraHM3alldsaM, a B MEPBYIO Ouepelb B
KayecTBE TAKOBBIX CErofHS BBICTYMAOT TaK Ha3bIBa€Mble «KOJIJIEKTOPCKHUE
areHTCTBa», He OCHOBAHA HA HbIHE AeHCTBYIONHX HOpMAX NMpaBa.

B coorBerctBu ¢ nojoxeHusmu cr. 388 'K P® ycrymka TpeboBanus
KPEIUTOPOM APYroMy JIHILy JOIyCKaeTCsl, eCid OHAa He NMPOTHBOPEYHT 3aKOHY,
MHBIM IPaBOBEIM aKTaM WIIM JOroBopy. IIpu 3ToM He Jommyckaercs Ge3 coracus
JODKHMKA YCTyIKa TpeGOBaHUS IO 00sA3aTeNbCTBY, B KOTOPOM JHYHOCTh
KpEeJUTOpa UMeeT CyIIeCTBEHHOE 3HaYeHHE IS JOIDKHUKA.

BrojiHe OYEBHIHO, YTO B paMKaX KpPEIUTHOTO MAOroBopa ¢ OaHKOM,
IpaBOCYOBHEKTHOCTD KOTOpPOro W3Ha4aJIbHO JIOCTATOYHO KECTKO
pernaMeHTHpOBaHa 3aKOHOIATENECTBOM O OaHKax ¥ OAHKOBCKOM JEsTENbHOCTH,
JIAYHOCTE KPEJUTOPA, T.€. KAaK TAKOBOH CTaTyC KOMMEpP4YeCKOH OpPraHu3aluH B
KauecTBe HMEHHO GaHKa, He MOJKeT He MMeTh AJIA IPaXKAaHHHA — 3aeMIINKa
CYIIECTBEHHOr0 3HAaYeHHs HAa BCeM [MPOTSKeHHMH COOTBETCTBYIOLIHX
npaBooTHoweHHH (Gosee TOro, IpeACTaB/IsIETCS BIIOTHE ONpPaBAaHHBIM, KOT/a B
KadecTBE KPUTEPHEB TaKO# 3HAYMMOCTH 3a€MIIMK JOMOJIHUTEIBHO Ha3BIBACT,
HAIIpUMep, ero GIIM3KOe PacloioKeHHe K IOMY, HATHYHE UMEHHO B 3TOM OaHKe
CPOYHOTO BKJIaJa 4 T.IL.).

Tak Ha3siBaeMble KOJUIEKTOPCKME areHTcTBa, He OyAydn CcyObeKTamu
GAHKOBCKOH NesTeIbHOCTH, COOTBETCTBEHHO HHM IMPH KaKUX OOCTOATENLCTBAX B
JaHHOM CIy4ae He MOrYT 3aMeHMTh 0aHK B KadecTBe HOBOro KpeAHTOpa,
PAaBHO3HAYHOTO KPEJMTHOM OpraHusallii Mo o0beMy MNpaB M O0s3aHHOCTEH,
NOCKONBKY Mo cMbicity cT. 384 I'K P® mpaBo mnepBOHa4aabHOro KpeIuTOopa
IIEPEXOUT K HOBOMY KPEAHTOPY B TOM 00beME M Ha TeX YCIIOBHSX, KOTOPBIC
CYLIECTBOBANM K MOMEHTY Iepexoja IIpaBa, a Takoro pojga TpeboBaHue MpPH ero
Ge3yCIOBHOM COONIOZIGHMM He [J0JOKHO MW He MOXeT, M0 MHEHHIO
Pocnorpe6Haa3opa, NPHHOUNHATLHO MEHATH NPHPOAY [PABOOTHOMIEHHH
MesKIy NepBOHAYAJbHBIM KPEIHTOPOM M JO/UKHHKOM, TaK Kak B CHIY
nosoxkenuii m. 2 cr. 308 'K PO «ecnu xaxngasg U3 CTOPOH IO JOTOBOPY HECET
0053aHHOCTh B I0JIE3y OPYLOM CTOPOHBI, OHA CUUTAETCS JOJDKHMKOM Jpyroi
CTODOHBI B TOM, 4TO 00s3aHa cjenarh B €€ I0JIb3y, U OTHOBPEMEHHO €€
KPEIUTOPOM B TOM, YTO MMeeT IIpaBo OT Hee TpeOOoBaTh».

IIpy osToM B aprymeHranuu cBoe mosunmm PocnorpeGHaji30p
JOTIOHUTEIEHO UCXOAUT U3 Toro, 4ro monoxkeHus ct. 388 'K P® abcomoTHO HE
ToxaecTBeHHBI nonoxenusm ct. 383 'K PO, a ct. 386 'K P®D, 3akpemss B 11eI0M
NpaBo JOJDKHWKA «BBUIBHTaTh MPOTHUB TPeOOBaHUS HOBOIO  KpeauTOpa
BO3PaKEHHs, KOTOpBle OH MMeJ NPOTHUB IIEPBOHAYAIBHOTO KPEAUTOpa K MOMEHTY
IONYYeHHs yBEJOMIIEHHS O Ilepexofie IpaB IO o00A3aTeNbCTBY K HOBOMY
KPEJUTOPY», H3HAYalbHO I0Jpa3syMeBacT OTCYTCTBHE CHOpPa OTHOCHTE/JBHO
MpPaBOMEPHOCTH KaK TAKOBOI0 Nepexoja npasa TpeGoBaHus.






